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DEPARTMENT  OF  JUSTICE 

Law  Enforcement  Assistance 
Administration 

Proposed  LEAA  Guideiine  Revision  for 
the  Definition  of  a  Juveniie  Detention 
or  Correctional  Faciiity 

Notice  is  hereby  given  that  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention,  Law  Enforcement 
Assistance  Administration,  pursuant  to 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended.  42 
U.S.C.  5601,  et.  seq.,  proposes  to  issue  a 
revision  to  the  State  Planning  Agency 
Grants  Guideline  Manual,  M  4100.1F, 
Ghange  3,  July  25, 1978,  Chapter  3, 
Paragraph  52n(2}  and  Appendix  1, 
Paragraph  4. 

Section  223(a)(12)(A)  of  the  Juvenile 
Justice  and  Delinquency  Precention  Act 
of  1974,  as  amended,  requires  states,  in 
order  to  receive  formula  grant  funds,  to: 

Provide  within  three  years  after  submission 
of  the  initial  plan  that  Juveniles  who  are 
charged  with  or  who  have  committed 
offenses  that  would  not  be  criminal  if 
committed  by  an  adult,  or  such  non-ofienders 
as  dependent  or  neglected  children,  shall  not 
be  placed  in  juveniie  detention  or 
correctional  facilities. 

In  July  1978,  LEAA  issued  a  guideline 
revision  for  implementation  of  the 
formula  grant  provisions  of  the  JJDP  Act 
which  contained  criteria  for  identifying 
a  juvenile  detention  or  correctional 
facility.  Since  that  time,  concern  has 
been  expressed  over  these  definitional 
criteria.  The  areas  of  concern  involve 
both  the  scope  and  the  underlying  basis 
of  the  present  definition,  its  impact  on 
such  groups  as  private  non-profit  and 
community-based  organizations  as  well 
as  its  potential  impact  on  the  eligibility 
of  a  number  of  jurisdictions  to  continue 
participation  in  the  JJDP  Act  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  determined  that  these 
concerns  merited  a  reexamination  of  the 
juvenile  detention  or  correctional 
facility  criteria.  On  March  29, 1979,  a 
notice  of  a  reexamination  of  the 
definition  of  detention  and  correctional 
facilities  was  published  in  the  Federal 
Register. 

In  order  to  assist  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  in 
formulating  the  proposed  guideline 
change,  the  notice  of  reexamination 
provided  interested  organizations  and 
individuals  the  opportunity  to  submit 
written  views,  comments  and  specific 
recommendations  on  the  jpvenile 
detention  or  correctional  facility  criteria. 
A  total  of  281  comments  were  received 


and  analyzed.  The  responses  included 
comments  from  41  of  the  57  states  and 
territories  eligible  to  participate  in  the 
JJDP  Act  formula  grant  progranL 
Appendix  A  provides  additional 
information  regarding  the  review  and 
analysis  of  these  comments. 

As  a  result  of  the  reexamination 
process,  OJJDP  proposes  to  revise  LEAA 
State  Planning  Agency  Grants  Guideline 
Manual,  M  4100.1F,  Change  3,  July  25, 
1978,  Chapter  3,  Paragraph  52n{2),  to 
read  as  set  forth  below. 

52n(2}  For  the  purpose  of  moi^itoring,  a 
juvenile  detention  or  correctional 
facility  is: 

(a)  Any  secure  public  or  private 
facility  used  for  the  lawful  custody  of 
accused  or  adjudicated  juvenile 
offenders  or  non-offenders;  or 

(b)  Any  public  or  private  facility, 
secure  on  non-secure,  which  is  also  used 
for  the  lawful  custody  of  accused  or 
convicted  adult  criminal  offenders. 

This  notice  and  opportunity  to  submit 
written  views  and  comments  is  provided 
pursuant  to  Executive  Order  No.  12044, 
Improving  Government  Regulations,  and 
to  ensure  that  interested  organizations, 
agencies  and  individuals  have  an 
opportunity  to  review  the  revised 
guideline.  It  supplements  the  formal 
LEAA  guideline  clearance  process 
provided  under  Title  IV  of  the 
Intergovermental  Cooperation  Act  of 
1968  (Pub.  L  90-677). 

Interested  persons  are  invited  to 
submit  written  comments  or  suggestions 
to  Mr.  David  D.  West,  Acting  Associate 
Administrator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  633 
Indiana  Avenue  NW,  Room  442, 
Washington,  DC  20531,  on  or  before 
August  15, 1979. 

David  D.  West. 

Acting  Associate  Administrator,  Office  of 
Juvenile  Justice  and  Delinquency  Invention. 

Appendix  A 

Review  and  Analysis  of  Comments  Received 
in  Response  to  the  March  29,  1979,  Notice  of 
Reexamination  of  the  Definition  of  Detention 
and  Correctional  Facilities 

A  total  of  281  comments  were  received  and 
included  in  the  analysis.  The  response 
included  comments  from  41  of  the  57  states 
and  territories  eligible  to  participate  in  the 
JJDP  Act  formula  grant  program.  Several 
respondents  took  the  opportunity  to  comment 
on  issues  other  than  those  which  OJJDP 
specifically  identified  in  the  March  29, 1979, 
Federal  Register  notice.  These  supplmental 
comments  included  views  on  implementing 
Section  223(a](12](B)  and  on  the  definition  of 
terms  used  in  the  juvenile  detention  and 
correctional  facility  criteria  (e.g.,  secure,  non- 
secure,  community-based,  etc.)  Of  the  281 
responses.  77.6%  commented  only  on  the 
definition  of  a  juvenile  detention  or 


correctional  facility,  8.9%  commented  only  on 
the  requirement  of  Section  223(a)(12)(B)  and 
13.5%  commented  on  both  subjects. 

All  281  comments  and  recommendations 
were  logged,  reviewed  and  analyzed.  The 
review  and  analysis  consisted  of  recording 
each  response  as  to  whether  or  not  a  specific 
recommendation  was  presented.  This 
recording  effort  was  estblished  to  determine 
whether  the  respondent  recommended  each 
component  of  the  criteria  to  be:  (1)  retained, 

(2)  eliminated,  or  (3)  modified,  or  if  no 
specific  recommendation  was  made.  The 
analysis  also  identified  and  recorded 
substantive  responses  for  consideration  on 
the  reexamination  process. 

The  results  are  presented  according  to  each 
component  of  the  existing  definition  of  a 
juvenile  detention  or  correctional  facility. 

Criterion  (a) 

A  junvenile  detention  or  correctional 
facility  is .  .  . 

"Any  secure  public  or  private  facility  used  for 
the  lawful  custody  of  accused  or  adjudicated 
juvenile  offenders  or  non-offenders." 

A  total  of  157  respondents,  or  55.9%  of  the 
281  comments,  provided  a  recommendation 
on  this  criterion.  The  recommendations 
indicated  that  the  existing  criterion  dealing 
with  security  has  broad  support.  Those 
respondents  who  recommended  elimination 
of  &is  criterion  generally  asserted  that  if 
security  is  needed  for  status  offenders  and 
non-ofienders  it  should  be  provided  without 
Federal  intervention.  Those  respondents  who 
recommended  that  the  criterion  be  modified 
generally  felt  that  specific  types  of  secure 
facilities  (i.e.,  mental  health,  diagnostic,  and/ 
or  q)ecialized  treatment  or  detention 
facilities)  should  be  exceptions  to  the 
criterion.  With  regard  to  the  suggested 
exception  of  secine  mental  health  and 
diagnotic  facilities  from  the  general 
prohibition  against  placement  in  secure 
facilities,  it  is  OJJDP's  position  that  the 
general  jusisdiction  of  junvenile  courts  over 
status  ofienders  and  non-offenders  is  an 
insu^icient  basis  for  such  placements. 

Rather,  use  of  existing  mental  health  law, 
with  appropriate  due  process  protections,  is  a 
more  acceptable  procedure.  This  latter  type 
of  mental  health  commitment  would  be 
outside  the  scope  of  Section  223(a)(12)(A) 
because  court  jurisdication  is  not  based  upon 
the  juvenile’s  classification  as  a  status 
offender  or  non-ofiender. 

Criterion  (b) 

A  Juvenile  detention  or  correctional  facility 
is .  .  . 

"Any  public  or  private  facility,  secure  or  non- 
secure,  which  is  also  used  for  the  lawful 
custody  of  accused  or  convicted  adult 
criminal  offenders.” 

Of  the  281  comments,  143  or  50.9%  provided 
a  recommendation  On  this  criterion.  A  large 
percentage  of  the  respondents  reconunended 
that  this  criterion  be  retained. 

Those  who  recommended  a  modification  of 
this  criterion  generally  would  delete  the  word 
"adult".  *nie  impact  of  such  a  modification 
would  be  to  preclude  the  placement  of 
'Juveniles  awaiting  trial  on  criminal  charges 
or  convicted  of  a  crime  in  non-seciue 
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facilities  that  also  house  status  offenders  and 
non-offenders.  The  word  “adult"  was  added 
to  critierion  (b)  in  1978  because  it  was  felt 
that  the  inclusion  of  juvenile  criminal 
offenders  in  the  prohibition  unnecessarily 
foreclosed  a  potentially  valuable  treatment 
option  and  was  unnecessary  to  achieve 
consistency  with  the  Section  223(aKl3) 
separation  requirement. 

Criterion  (c) 

A  Juvenile  detention  or  correctional  facility 
is .  .  . 

“Any  non-secure  public  or  private  facility 
that  has  a  bed  capacity  for  more  than  20 
accused  or  adjudicated  juvenile  offenders  or 
non-offenders  unless: 

(1)  The  facility  is  community-based  and 
has  a  bed  capacity  of  40  or  less;  or 

(2)  The  facility  is  used  exclusively  for  the 
lawful  custody  of  status  offenders  or  non¬ 
offenders.” 

A  total  of  182  respondents,  or  64.9%  of  the 
total,  provided  a  recommendation  on  sub-part 
(1)  of  this  criterion  which  deals  with 
"community-based”  and  “bed  capacity  of  40 
or  less.”  A  total  of  173  respondents,  or  61.6%' 
of  the  total  provided  a  recommendation  on 
sub-part  (2)  of  this  criterion  which  deals  with 
“exclusive  use.”  There  was  broad  support  for 
the  elimination  of  this  criterion  generally 
based  on  the  reasoning  that  the  criterion:  (1) 
goes  beyond  the  intent  of  Congress,  (2) 
provides  little  or  no  flexibility  by  forcing 
placement  according  to  a  “label”  and  not 
according  to  the  “needs”  of  the  child,  (3) 
prevents  many  “good”  facilities  from 
operating,  and  (4)  does  not  take  into 
consideration  individual  juveniles  or  rural 
situations  where  community-based  facilities 
cannot  be  readily  established. 

Those  comments  which  recommended  that 
this  criterion  be  retained  generally  stated 
that:  (1)  a  change  would  allow  large 
institutions  to  hold  status  offenders 
inappropriately;  or  (2)  a  “particular 
jurisdiction”  had  no  facilities  of  this  type 
currently  holding  status  offenders,  thus,  this 
criterion  should  be  maintained.  The 
comments  which  recommended  a 
modiflcation  to  criterion  (c)  generally  felt  that 
the  size  limitation  of  40  was  arbitrary  and 
should  be  increased  so  that  larger  facilities 
'  could  be  classified  as  “community-based.” 
Another  suggestion  was  to  delete  the  word 
“exclusively”  and  substitute  the  term 
“primarily.”  The  rationale  given  was  that 
large,  non-community-based  facilities  were 
appropriate  for  the  treatment  of  both  status 
(fffenders  and  delinquents,  but  on  a  restricted 
basis. 

Public/Private  Aspect  of  the  Criteria 

Each  of  the  three  (3)  criteria  discussed 
above  include  the  phrase  “public  or  private 
facility.”  Many  respondents  made  a 
recommendation  on  this  aspect  of  the  criteria. 

A  large  majority  favored  the  continued  - 
application  of  the  definitional  criteria  to  both 
the  public  and  private  sectors.  A  few 
commended  that  private  facilities  should  not 
be  included  in  the  coverage  of  the  monitoring 
and  compliance  requirements,  or  that  private 
agencies  and  organizations  providing 
specialized  services  or  treatment  should  be 


exempt  from  coverage.  Others  maintained 
that  (^urch-supported  facilities  should  be 
excluded  to  maintain  a  separation  of  church 
and  State.  OJIDP  is  not  persuaded  that  any 
change  in  coverage  would  be  justifled. 

Definition  of  Terms 

Although  the  Federal  Register  notice  did 
not  speciflcally  request  comment  on  the 
definitions  of  terms  used  in  the  criteria, 
several  respondents  offered  comments.  The 
term  “secure"  received  the  most  comment  A 
secure  facility  is  defined  as: 

“One  which  is  designed  and  operated  so  as  to 
ensure  that  all  entrances  and  exits  from  such 
facility  are  under  the  exclusive  control  of  the 
staff  of  such  facility,  whether  or  hot  the 
person  being  detained  has  freedom  of 
movement  within  the  perimeters  of  the 
facility  or  which  relies  on  locked  rooms  and 
buildings,  fences,  or  physicial  restraint  in 
order  to  control  behavior  of  its  residents.” 

A  non-secure  facility  is  defrned  as: 

"A  facility  not  characterized  by  the  use  of 
physically  restricting  construction,  hardware 
and  procedures  and  which  provides  its 
resident  access  to  the  surrounding  community 
with  minimal  supervision.”  ’ 

Generally,  respondents  felt  the 
definition  of  secure  should  be  clarified. 
Others  recommended  that  the  definition 
be  limited  to  locked  rooms,  buildings,  or 
physical  restraint  by  deleting  the  portion 
dealing  with  “exclusive  control  of  staff’ 
and  the  reference  to  “procedures”  in  the 
non-secure  definition.  However,  OJJDP 
considers  its  current  definition,  which 
includes  elements  of  both  physical 
security  and  psychological  restraint,  to 
provide  the  necessary  elements  to  guide 
states  in  the  classification  of  facilities. 
OJJDP  is  available  to  assist  states,  as 
necessary,  in  applying  the  criteria  to 
specific  facilities. 

The  process  of  determining  the 
proposed  change  in  the  detention  or 
correctional  facility  criteria  was  based 
on  procedures  which  were  designed  to: 
(1)  take  key  issues  into  accoimt;  (2) 
provide  consistency  with  the  intent  of 
the  JJDP  Act;  and  (3)  promote  system 
change  which  is  both  realistic  in  terms 
of  being  achievable  and  beneficial  to 
juveniles.  The  proposed  change  reflects 
a  careful  consideration  of  all  the 
comments  and  recommendations 
received  in  response  to  the  Federal 
Register  notice. 

(FR  Doc  79-19851  Filed  8-26-79;  8:45  am] 
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